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PREFACE

This manual is intended to assist federal prosecutors in the preparation and litigation of cases
involving the Violent Crimes in Aid of Racketeering Statute, 18 U.S.C. § 1959. Prosecutors are
encouraged to contact the Organized Crime and Racketeering Section (OCRS) early in the
preparation of their case for advice and assistance.

All pleadings alleging a violation of 18 U.S.C. § 1959 including any indictment, information,
or criminal complaint, and a prosecution memorandum must be submitted to OCRS for review and
approval before being filed with the court. The submission should be approved by the prosecutor’s
office before being submitted to OCRS. Due to the volume of submissions received by OCRS,
prosecutors should submit the proposal three weeks prior to the date final approval is needed.
Prosecutors should contact OCRS regarding the status of the proposed submission before finally
scheduling arrests or other time-sensitive actions relating to the submission. Moreover, prosecutors
should refrain from finalizing any guilty plea agreement containing a Section 1959 charge until final
approval has been obtained from OCRS.

The policies and procedures set forth in this manual and elsewhere relating to 18 U.S.C.

§ 1959 are internal Department of Justice policies and guidance only. They are not intended to, do
not, and may not be relied upon to, create any right, substantive or procedural, enforceable at law by
any party in any matter civil or criminal. Nor are any limitations hereby placed on otherwise lawful

litigative prerogatives of the Department of Justice.
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INTRODUCTION AND OVERVIEW

A. Introduction

In 1984, Congress enacted the Comprehensive Crime Control Act of 1984, Pub. L. No. 98-
473, Ch. X, Part A (Oct. 12, 1984), which added, inter alia, a new offense, Violent Crimesin Aid
of Racketeering Activity.! This offense, initially codified as 18 U.S.C. § 1952B, was renumbered
in 1988 as 18 U.S.C. § 1959, without any substantive change.?

Section 1959 makesit acrimeto commit any of alist of violent crimesin return for anything
of pecuniary valuefrom an enterprise engaged in racketeering activity, or for the purpose of joining,
remaining with, or increasing apositionin such an enterprise. Thelisted violent crimesare murder,
kidnapping, maiming, assault with a dangerous weapon, assault resulting in serious bodily injury,
and threatening to commit a*“crime of violence,” as defined in 18 U.S.C. § 16. Thelisted crimes
may be violations of State or Federal law. In addition, attempts and conspiracies to commit the
listed crimes are covered. The maximum penalty varies with the particular violent crimeinvolved,
ranging from afine and/or three years imprisonment up to afine and/or life imprisonment, except
for any murder occurring on or after September 13, 1994, which murder would be subject to the

death penalty.

! See S. Rep. No. 225, 98" Cong., 1% Sess. 304-307 (1983) (hereinafter “S. Rep. No. 98-
225"), reprinted in 1984 U.S. Code Cong. & Admin. News (U.S. C.C.A.N.) 3182, 3483-3487, and
excerptsof thisreport areincluded at Appendix A. At the sametime, Congress enacted the Murder-
for-Hire statute codified at 18 U.S.C. § 1952A and later renumbered as 18 U.S.C. § 1958. |d.
Section 1958 makesit acrimeto travel or usefacilitiesininterstate or foreign commerce with intent
that a murder in violation of state or federal law be committed for money or other pecuniary
compensation. This Manual does not address Section 1958. Questions regarding the Murder-for-
Hire statute should be directed to the Domestic Security Section of the Criminal Division.

2 See Stantini v. United States, 268 F. Supp. 2d 168, 180 (E.D.N.Y . 2003); Pub. L. 100-690,
Title VII, 8 7053(b), Nov. 18, 1988, 102 Stat. 4402.
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For any murder occurring on or after September 13, 1994, the prosecutor must comply with
the Department's death penalty protocol. See USAM 9-10.000.

B. Prior Approval by the Organized Crimeand Racketeering Section | sRequired

1. Approval Authority

The Code of Federal Regulations, 28 C.F.R. 8§ 0.55 provides that the “coordination of

enforcement activities directed against organized crime and racketeering” “ are assigned to and shall
be conducted, handled, or supervised by the Assistant Attorney General, Crimina Division.”
Pursuant to that grant of authority, the authority to approve prosecutionsunder 18 U.S.C. § 1959 has
been del egated to the Organized Crime and Racketeering Section. See USAM 9-110.800 through
816, which are included at Appendix B.

Accordingly, no criminal prosecution under Section 1959, including a charge of Accessory
After the Fact to aSection 1959 violation, shall beinitiated by indictment, complaint or information
without the prior approval of the Organized Crime and Racketeering Section (OCRS). All requests
for approval must be submitted at least 15 business days in advance and must be accompanied by
adetailed prosecution memorandum and final proposed indictment. See USAM 9-110.801.

Because Section 1959 reaches conduct within state and local jurisdictions, thereis, absent
compelling circumstances, aneed to avoid encroaching on state and | ocal law enforcement authority.
Moreover, Section 1959 complements the Racketeering Influenced and Corrupt Organizations Act
(“RICO”), 18 U.S.C. 88 1961-1968, and adopts RICO provisions, such as the existence of an
“enterprise” and the definition of “racketeering activity.” It is important to maintain consistent
applications and interpretations of the elements of RICO. All proposed prosecutions under Section

1959 therefore must be submitted to OCRS for approval in accordance with the following

guidelines.



The review process for authorization of prosecutions under Section 1959 is similar to that
for RICO prosecutions under 18 U.S.C. 88 1961 to 1968. See USAM 9-110.200, et seg. To
commencetheformal review process, submit afinal draft of the proposed indictment and adetailed
prosecution memorandum to OCRS. The prosecution memorandum should be similar, in
organization and types of information provided, to a RICO prosecution memorandum, which is
described inthe Criminal Resource Manual at section 2071 et seq. Beforetheformal review process
begins, prosecuting attorneys are encouraged to consult with OCRS in order to obtain preliminary
guidance and suggestions.

Thereview process can be time-consuming, especially in cases where the death penalty may
apply, because of the likelihood that modifications will be made to the indictment and because of
the heavy workload of the reviewing attorneys. Therefore, unless extraordinary circumstances
justify a shorter time frame, a period of at least 15 working days must be allowed for the review
process.

2. Guidelinesfor Section 1959 Prosecutions

In deciding whether to approve a prosecution under Section 1959, OCRS will analyze the
prosecution memorandum and proposed i ndi ctment to determinewhether thereisalegitimatereason
the offense cannot or should not be prosecuted by state or local authorities. For example, federal
prosecution may be appropriate where local authorities do not have the resources to prosecute,
wherelocal authoritiesare reasonably believed to be corrupt, wherelocal authorities have requested
federal participation, or where the offense involves an enterprise operating in more than one state
or isclosely related to afedera investigation or prosecution. A prosecution will not be authorized
over the objection of local authorities in the absence of a compelling reason. Accordingly, every
prosecution memorandum must state the views of local authorities with respect to the proposed
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prosecution, or the reasons for not soliciting their views.

Section 1959 wasenacted to combat “ contract murdersand other violent crimesby organized
crimefigures.” See S.Rep. No. 98-225 at 304-307. The statutory language is extremely broad in
that it coversnot only murder, but al so conduct such as athreat to commit an assault, or other crime
of violence, and other relatively minor conduct normally prosecuted by local authorities. Thus,
although the involvement of traditional organized crime will not be a requirement for approval of
proposed prosecutions, a prosecution will not be authorized unless the violent crimesinvolved are
substantial because of the seriousness of injuries, the number of incidents, or other aggravating
factors.

The statutory definition of “enterprise” also isvery broad; it is essentially the same as the
definition of “enterprise” in the RICO statute, 18 U.S.C. § 1961(4). No prosecution under section
1959 will be approved unless the enterprise has some degree of ongoing organization and either
involves, or poses a reasonable threat of, ongoing unlawful conduct and otherwise meets the
standards for a RICO enterprise.

3. Prosecution Memorandum

As noted above, every request for approval of a proposed prosecution under section 1959
must be accompanied by a final draft of a proposed indictment and by a thorough prosecution
memorandum. The prosecution memorandum should generally conform to the standards outlined
for RICO prosecutions. See USAM 9-110.400. The memorandum must contain aconcise summary
of the facts and a statement of the admissible evidentiary basis for each count against each
defendant, a statement of the applicable law, adiscussion of anticipated defenses and unusual legal
issues (federal, and where applicable, state), and astatement of justification for using Section 1959.
It is especially important that the memorandum include a discussion of the nexus between the
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enterprise and the crime of violence, the defendant's relationship to the enterprise, and the
evidentiary basis for each Section 1959 count. Submission of a thorough memorandum is
particularly important because of the complexity of the issues involved and the statute's similarity
to RICO.

4. Post-I ndictment Duties

Once the indictment or information has been approved and filed, it is the duty of the
prosecuting attorney to submit to OCRS a copy of the indictment or information bearing the seal of
the clerk of the court. In addition, the prosecuting attorney should keep OCRS informed of any
adverse decision regarding Section 1959 and unusual legal problemsthat arise in the course of the
case, so those problems can be considered in providing guidance to prosecutors.

C. L egidative History Of Section 1959 and Its Relationship To RICO

Congress designed Section 1959 to supplement RICO and hence Section 1959 may be used
in addition to RICO.? In that respect, the Senate Report to Section 1959 states, in relevant part:

With respect to [ Section 1959], the Committee concluded that the need for Federal

jurisdiction is clear, in view of the Federal Government’s strong interest, as

recognized in existing statutes, in suppressing the activities of organized criminal

enterprises, and the fact that the FBI’ s experience and network of informants and

intelligence with respect to such enterpriseswill often facilitate a successful Federal

investigation where local authorities might be stymied. Here again, however, the

Committee does not intend that all such offenses should be prosecuted federally.

Murder, kidnapping, and assault also violate State law and the States will still have

an important role to play in many such cases that are committed as an integral part
of an organized crime operation.

% See, e.g., United Statev. Kehoe, 310 F.3d 579, 588 (8" Cir. 2002); United Statesv. Mapp,
170 F.3d 328, 335 (2d Cir. 1999); United States v. Rogers, 89 F.3d 1326, 1335 (7" Cir. 1996);
United Statesv. Concepcion, 983 F.2d 369, 380 (2d Cir. 1992); United Statesv. Perez, 940 F. Supp.
540, 544 (S.D.N.Y. 1996); United States v. Morales, 881 F. Supp. 769, 770 (D. Conn. 1995).
Frequently, RICO and Section 1959 charges are brought in the sameindictment regarding the same
or overlapping conduct.




S. Rep. No. 98-225 at 305.

There are substantial similarities between RICO and Section 1959. For example, Section
1959 defines “enterprise” essentially the same as “enterprise” is defined under RICO,
18 U.S.C. § 1961(4).* Theonly differences arethat Section 1959's definition of enterpriseincludes
arequired nexusto interstate commerce (see supran. 4), whereas RICO requires the same nexus to
interstate commerce in its definition of the proscribed unlawful conduct, and RICO’ s definition of
enterprise includes “anindividual,” whereas Section 1959'sdoes not. See 18 U.S.C. § 1962(b) and
(c). However, thesedifferencesareimmaterial. The Senate Report to Section 1959 statesthat “[t]he
Committee intends that the term enterprise here have the same scope” as the term enterprise under
RICO. S. Rep. No. 98-225 at 307. Moreover, courts have repeatedly held that the elements of
“enterprise” and the interstate nexus requirement under RICO have the same meaning as these
elementsunder Section 1959 and that, therefore, the body of law under RICO regarding “ enterprise”
and the interstate nexus requirement also applies to determining the scope of those elements under
Section 1959.°

Similarly, Section 1959(b) provides:

“As used in this section - (1) ‘racketeering activity’ has the meaning set forth in
section 1961 of thistitle[i.e., RICO].”

Therefore, the body of law under RICO regarding “ racketeering activity” may be used to determine

4 18 U.S.C. § 1959(b)(2) provides: “‘Enterprise’ includes any partnership, corporation,
association, or other legal entity, and any union or group of individuals associated in fact although
not a legal entity, which is engaged in, or the activities of which affect, interstate or foreign
commerce.”

® See, e.0., United States v. Phillips, 239 F.3d 829, 843 (7" Cir. 2001); United States v.
Morales, 185 F.3d 74, 80 (2d Cir. 1999); Rogers, 89 F.3d at 1335; United Statesv. Fiel, 35 F.3d 997,
1003 (4™ Cir. 1994); Concepcion, 983 F.2d at 380-81; Perez, 940 F. Supp. at 544-45; Morales,
881 F. Supp. at 770-71 and n. 3; United States v. King, 850 F. Supp. 750, 751 (C.D. Ill. 1994).
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the meaning of racketeering activity under Section 1959.° However, unlike RICO, Section 1959
does not require proof of a pattern of racketeering activity. Seeinfra Section Il (D).
D. Liberal Construction Rule
Asisthe casewith RICO, courtshaveruled that Section 1959 should “ be construed liberally
in order to effectuateits remedial purposes.” Mapp, 170 F.3d at 335; Concepcion, 983 F.2d at 381,
Morales, 881 F. Supp. at 771.
. ELEMENTSOF SECTION 1959 OFFENSES
A. Overview of Elementsand Mens Rea
Section 1959 provides, in relevant part, asfollows:
§ 1959. Violent crimesin aid of racketeering activity
(a) Whoever, as consideration for the receipt of, or as consideration for apromise or
agreement to pay, anything of pecuniary vaue from an enterprise engaged in
racketeering activity, or for the purpose of gaining entrance to or maintaining or
increasing position in an enterprise engaged in racketeering activity, murders,
kidnaps, maims, assaults with a dangerous weapon, commits assault resulting in
serious bodily injury upon, or threatens to commit a crime of violence against any

individual in violation of the laws of any State or the United States, or attempts or
conspires so to do, shall be punished --

* * %

(b) Asused in this section --

(1) “racketeering activity” hasthe meaning set forth in section 1961
of thistitle; and

(2) “enterprise” includesany partnership, corporation, association, or
other legal entity, and any union or group of individuals associated
in fact although not a lega entity, which is engaged in, or the
activities of which affect, interstate or foreign commerce.

To establish acompleted substantiveviolation of Section 1959, the United Statesmust prove

® See, e.g., Kehoe, 310 F.3d at 588; United Statesv. Feliciano, 223 F.3d 102, 113 (2d Cir.
2000); United Statesv. Mapp, 170 F.3d 328, 335 (2d Cir. 1999).
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all of the following elements beyond a reasonabl e doubt.
1. The existence of an “enterprise’” asdefined in 18 U.S.C. § 1959(b)(2).

2. The charged enterprise engaged in, or its activities affected, interstate or foreign
commerce.

3. The charged enterprise engaged in “racketeering activity” as defined in
18 U.S.C. 88 1959(b)(1) and 1961(1).

4. The defendant committed one of the following crimes:

a murder

b. kidnapping

C. maiming

d. assault with a dangerous weapon

e assault resulting in serious bodily injury upon any individual, or

f. threatens to commit a crime of violence against any individual’,

which offense was in violation of the laws of any state®, or the United Stat&s

5. Such underlying crime of violence was committed either:

a as consideration for the receipt of, or as consideration for a promise or
agreement to pay, anything of pecuniary value from the charged enterprise,
or,

b. for the purpose of gaining entrance to or maintaining or increasing position

in the charged enterprise.’

" Hereinafter, these offenses will be referred to as a Section 1959 predicate offense, or
underlying crime of violence.

# By a1990 amendment to the Murder-for-Hire statute, 18 U.S.C. § 1958, Congress defined
“State” for purposes of Sections 1958 and 1959 to include a state of the United States, the District
of Columbia, and any commonwealth, territory, or possession of the United States.
18 U.S.C. § 1958 (b)(3).

® For cases setting forth these elements, see United States v. Smith, 413 F.3d 1253, 1277

(10™ Cir. 2005); United States v. Frampton, 382 F.3d 213, 220 (2d Cir. 2004); United States v.
Crenshaw, 359 F.3d 977, 991 (8" Cir. 2004); United States v. Phillips, 239 F.3d 829, 845 (7™ Cir.
2001); United Statesv. Rahman, 189 F.3d 88, 126 (2d Cir. 1999); United Statesv. Polanco, 145 F.3d
536, 539-40 (2d Cir. 1998); United States v. Wilson, 116 F.3d 1066, 1075 (5" Cir. 1997); United
Statesv. Houlihan, 92 F.3d 1271, 1293 (1 Cir. 1996); United Statesv. Bracy, 67 F.3d 1421, 1429
(9" Cir. 1995); United States v. Vasguez-Velasco, 15 F.3d 833, 842 (9" Cir. 1994); United States
(continued...)




Attempts and conspiracies to commit any of the Section 1959 predicate offenses are also
proscribed by Section 1959. See infra Section Il (L). Moreover, in addition to liability as a
principal, liability may be based upon aiding and abetting, accessory after the fact and Pinkerton.
Seeinfra Section 1.

The mensrea element of Section 1959 iscommonly referred to asthe purpose element; that
is, that the Section 1959 predicate crime was committed for the purpose of either the receipt of, or
as consideration for a promise or an agreement to pay, anything of pecuniary value, or “for the
purpose of gaining entrance to or maintaining or increasing position in an enterprise.”’® The
defendant must also act with the intent required by the Section 1959 predicate offense.*!

It is particularly significant that Section 1959 does not enumerate violations of specific
federal or state statutes that constitute the underlying crimes of violence. Rather, Section 1959
identifies“generically” the types of proscribed underlying predicate offenses. Section Il (E) below
explains how to determine whether a particular state or federal offense falls within the “generic”
definition of the crimes of violence referenced in Section 1959. Likewise, Sections|l (B) through
(M) below explain al the elements of Section 1959 offenses.

B. The Existence of An Enterprise

Unquestionably, proving the existence of an*“ enterprise” iscentral to proving aSection 1959

charge. As stated above in Section | (C), the term “enterprise” under Section 1959 has the same

o :
(...continued)

v. Concepcion, 983 F.2d 369, 380-81 (2d Cir. 1992); United Statesv. Cuong Gia Le, 310 F. Supp.

2d 763, 778 (E.D.Va. 2004).

19 See, e.g., Frampton, 382 F.3d at 220-21; Concepcion, 983 F.2d at 381.

1 See, e.g., Mapp, 170 F.3d at 335-36; Houlihan, 92 F.3d at 1293; Concepcion, 983 F.2d
at 381-82.



meaning as the term “enterprise” under RICO. Therefore, consult the body of law regarding

“enterprise” under RICO, including Chapters|l (D) and I11 (C) of OCRS' Racketeer Influenced and

Corrupt Organizations. A Manual for Federal Prosecutors (4" ed. July 2000), (hereinafter “RICO

Manual”).*

Thus far, all the Section 1959 charges brought by the United States involve an enterprise
consisting of agroup of individuals associated in fact. The existence of such an association-in-fact
enterpriseis proven “by evidence of an ongoing organization, formal or informal, and by evidence

that the various associates function as a continuing unit.” United Statesv. Turkette, 452 U.S. 576,

583 (1981). Thefederal circuit courts have adopted somewhat different approaches on the proof
required to establish such an association in fact enterprise. See OCRS' RICO Manual at pp. 47-61.
Therefore, a prosecutor needs to carefully follow the law on thisissue in his/her particular circuit

and consult with the RICO Unit of OCRS.*®

The Eighth Circuit employs the strictest test for determining the existence of an enterprise
under Section 1959, asit doesunder RICO. For example, in Crenshaw, the Eighth Circuit followed

its RICO precedent in United Statesv. Bledsoe, 674 F. 2d 647, 664 (8" Cir. 1982), and “identified

three characteristics which an enterprise must have: a common purpose shared by the individual

12 Availableat www.usdoj.gov/usao/eousalfoia reading room/usam/title9/rico.pdf. OCRS
plansto issueits fifth revised edition of its RICO Manual in 2007.

'3 For cases discussing the enterprise element under Section 1959, see Crenshaw, 359 F.3d
at 991-92; United Statesv. Patrick, 248 F. 3d 11, 17-19 (1% Cir. 2000); Phillips, 239 F. 3d at 842-44;
United Statesv. Morales 185 F. 3d 74, 80-82 (2d Cir. 1999); United Statesv. Rolett, 151 F. 3d 787,
790-91 (8" Cir. 1998); United States v. Gray, 137 F. 3d 765, 772-73 (4" Cir. 1998); United States
v. Salerno, 108 F. 3d 730, 738-740 (7™ Cir. 1997); United Statesv. Tipton, 90 F. 3d 861, 887-88 (4"
Cir. 1996); United Statesv. Rogers, 89 F. 3d 1326, 1335-38 (7" Cir. 1996); United Statesv. Bracy,
67 F. 3d 1421, 1429-30 (9" Cir. 1995); United Statesv. Fiel, 35 F. 3d 997, 1003-04 (4" Cir. 1994).
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associates; some continuity of structure and personnel; and [ascertainable] structure distinct and
separate from that inherent in the racketeering activity alleged.” Crenshaw, 359 F.3d at 991. In
Crenshaw, the Eighth Circuit concluded that a“gang,” known as the Rolling 60's Crips, satisfied
these requirements for an enterprise, noting that “[t] here was a hierarchy of members, ranging from
the senior ‘OG's' or ‘Inner Circle,” down through the ‘little homeys' or ‘shorties'. . . . . Members
were subject to rules’ they held regular meetings to discuss business and members had coded gang
names. 359 F.3d at 991. The court added that:

There is overwhelming evidence that the Rolling 60's Crips had continuity of

leadership and membership, that the members shared a common purpose of selling

drugs, and that they engaged in mutual defense and in collatera instructional,

organizational, and social activitiesto support the gang’ s business and its continued

existence. There was abundant proof that there was an “enterprise” in this case.
Crenshaw, 359 F. 3d at 992.*

Other courts continue to criticize the Eighth Circuit’ s enterprise test as being too stringent.
See, e.g., Rogers, 89 F. 3d at 1337 (“[1]t would be nonsensical to require proof that an enterprise had

purposes or goals separate and apart from the pattern of racketeering activity. . . . . The continuity

of an informal enterprise and the differentiation among roles can provide the requisite * structure’

14 Other courtshavelikewise held that similar “gangs’ constitute an enterprise under Section
1959. See, eq., Phillips, 239 F. 3d at 843-44 (“Dawg Life’, a street gang engaged in drug
trafficking); Fiel, 35 F. 3d at 1003-04 (Fates Northern Virginia Chapter of amotorcycle club). Cf.
Gray, 137 F. 3d at 772 (adrug distribution ring). But see United Statesv. Morales, 185 F. 3d 74,
80-82 (2d Cir. 1999), where the court found insufficient evidence to prove the existence of an
ongoing organization (“the Park Avenue Boys’) alegedly | asting from 1987 to 1996 when therewas
aseven-year hiatusin criminal activity during the defendants’ incarceration from 198810 1995. The
government argued that the defendants’ rapid resumption of armed robberiesafter their releasefrom
prison, that werevery similar to their armed robberiesbeforetheir incarcerations, “ showed that they
had a continuing understanding during their incarceration that they would resume their criminal
activities after leaving prison.” 185 F. 3d at 80. The court rejected these arguments, stating that
“[t]he government did not present sufficient evidence to show that the enterprise continued during
the seven-year period that the defendants were incarcerated.” 185 F. 3d at 81.

11



to prove the element of ‘enterprise.’”); Patrick, 248 F. 3d at 17-18 (rejecting an instruction based
on Bledsoe that the enterprise must have an “ascertainable structure” separate from the pattern of
racketeering activity, stating that “[w]e today explicitly reject the Bledsoe test as an additional
regquirement beyond the Turkette instruction. Indeed, we think the defendants’ proposed Bledsoe
instruction could be misleading”).*®

It is particularly significant to note that it is not necessary to prove that the defendant is a
member of the charged enterprise. See Rolett, 151 F. 3d at 790. Rather, a defendant may be a
complete outsider who was hired by the enterprise to commit an underlying crime of violence, or
who committed an underlying crime of violence for the purpose of assisting another person to gain
entrance to or maintain or increase his position in the charged enterprise. SeeinfraSectionsl|l (M)

and 111 (A).

C. The Enterprise Engaged in, or Its Activities Affected, Interstate or Foreign
Commerce

Asstated abovein Section | (C), the body of law regarding the requisiteinterstate commerce
nexus under RICO may be used to determine the required interstate commerce nexus under Section

1959."° Asisthe caseunder RICO, it is not required to prove that each racketeering act or all the

> OCRS agrees with the criticism that the Eighth Circuit’ s requirement that the enterprise
must have an ascertainable structure distinct from that inherent in the conduct of a pattern of
racketeering is too restrictive and exceeds the requirements for proving an enterprise imposed by
the Supreme Court in United States v. Turkette, 452 U.S. 576, 583 (1981). See OCRS RICO
Manual at pp. 59-60.

* Therefore, consult OCRS' RICO Manual at pp. 126-131 regarding therequisiteinterstate
nexus under RICO.
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racketeering activity affectsinterstate or foreign commerce. Rather, it isthe“enterprise” that must
be “engaged in, or the activities of which affect, interstate or foreign commerce.”
18 U.S.C. § 1959(b)(2). However, the underlying racketeering activity may supply the requisite
interstate commerce nexus since such activity constitutes*“the activities’ of theenterprisewithinthe
meaning of 18 U.S.C. § 1959(b)(2)."

Moreover, consistent with RICO case law, courts have held that only ade minimiseffect on
interstate or foreign commerceis required in each particular case, and have rej ected challenges that
Section 1959 exceeds Congress' authority under the Commerce Clause.*® Accordingly, courtshave

found the requisite effect on interstate or foreign commerce in awide variety of circumstances.™

7 See, e.g., United Statesv. Fernandez, 388 F. 3d 1199, 1249-50 (9" Cir. 2004); Crenshaw,
359 F. 3d at 992; United States v. Riddle, 249 F. 3d 529, 537-38 (6™ Cir. 2001); United States v.
Gray, 137 F. 3d 765, 772-73 (4™ Cir. 1998); United Statesv. Garcia, 68 F. Supp. 2d 802, 809 (E.D.
Mich. 1999).

'8 See e.g., Crenshaw, 359 F. 3d at 983-87; Tsev. United States, 290 F. 3d 462, 465-66 (1%
Cir. 2002); United Statesv. Marino, 277 F. 3d 11, 34-35 (1% Cir. 2002); United Statesv. Vasquez,
267 F. 3d 79, 86-89 (2d Cir. 2001); Riddle, 249 F. 3d at 535-38; United States v. Feliciano,
223 F. 3d 102, 117-19 (2d Cir. 2000); United States v. Torres, 129 F. 3d 710, 713, 717 (2d Cir.
1997). But cf. United States v. Riley, 985 F. Supp. 405, 406-410 (S.D.N.Y. 1997) (rgjecting
Commerce Clause challenge to Section 1959 because Section 1959 regulates activity that
substantialy affects interstate commerce); United States v. Perez, 940 F. Supp. 540, 543-46
(S.D.N.Y. 1996) (same).

9 See, e.g., Crenshaw, 359 F. 3d at 992 (“evidence that the cocaine the Rolling 60's [the
enterprise] sold in St. Paul [Minnesota], up to ten kilos per month, came from Louisiana and
California’); Vasguez, 267 F. 3d at 86-89 (* either heroin or cocainetrafficking necessarily involves
foreign commerce, because the raw materials for these substances originate outside the United
States’); Riddle, 249 F. 3d at 537 (* The Ohio-based enterprise [the Strollo] branch of the LCN in
Y oungstown, Ohio here purchased Pennsylvanialottery ticketsto protect against lossesin theillega
gambling business; the members sold in Pennsylvania a ring taken from the Y oungstown murder
victim Biondill o; the enterprise extorted money from avictim who sold fireworksin New Y ork; and
the government alleged that the Pittsburgh Mafia family was involved in the enterprise (although
all of those charged were Ohio residents)”); Feliciano, 223 F. 3d at 117-19 (the enterprise sold
cocaine, crack cocaine and heroin); Gray, 137 F. 3d at 772-73 (evidence that either the enterprise

(continued...)
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However, in United States v. Garcia, 68 F. Supp. 2d 802, 809-13 (E.D.Mich. 1999), the

district court held pre-trial that the application of Section 1959 to alocal murder committed by an
enterprise, a street gang known as the Cash Flow Posse, that did not substantially affect interstate
commerce exceeded Congress' power under the Commerce Clause. Inthat respect, thedistrict court
stated!:

In this case, the enterprise’s connection to interstate commerce is weak. The
Government merely alleges that some of its members drove within the state on an
interstate highway in order to commit acts of murder. It also alleges that the gun
used in connection with [the 8 1959 murder] may have crossed state lines. Members
of the gang are alleged to have purchased a gun at a trade center with out-of-state
customers. Thereisevidencethat one gang member heard from acellmatethat alaw
enforcement officer had aluded to the possibility of Cash Flow Posse “cells’
existing in other states. Finally, two gang members, in their plea colloquies,
acknowledged discussingwith outside partieslaw enforcement initiativesagainst the
Cash Flow Posse, whileon atrip to Mexico. Thereisno evidencethat the activities
of the Cash Flow Posse, brutish and tyrannical asthey may have been, substantially
affected interstate commerce, nor that the aggregate of these tenuous commerce
connections can be defined in any meaningful way as substantial.

Garcia, 68 F. Supp. 2d at 811-12.

Garcia graphically illustrates the difficulty in satisfying the requisite effect on interstate
commerce when the enterprise is a local street gang that is not directly involved in economic
activities. In similar cases, it is essential for prosecutors to develop stronger evidence that the
charged enterprise was either engaged in, or its activities affected, interstate or foreign commerce.
Although OCRS disagrees with much of the district court’s legal analysis regarding Congress

Commerce Clause power, OCRS will examine more closely the interstate commerce nexus in

19(....continued)
dealt in heroin or the murder victim was aheroin user who had robbed one of the enterprise’ sstash
houses that contained heroin was sufficient ); Tse v. United States, 112 F. Supp. 2d 189, 195
(D.Mass. 2000), (the Ping On Gang, the enterprise, “was an international organization involved in
extortion, prostitution, illegal interstate gambling and the smuggling of illegal aliensinto the United
States”), aff’d in part and vacated in part on other grounds, 290 F. 3d 462 (1* Cir. 2002).
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proposed Section 1959 and RICO prosecutions where the enterprise is a street gang or similar
association-in-fact enterprise that mainly engagesin local, violent conduct, with little, if any, nexus
to interstate commercial/economic activities.®

D. The Enterprise Engaged in Racketeering Activity

Section 1959 explicitly requires proof that the “ enterprise engaged in racketeering activity”
and providesthat “racketeering activity” has the same meaning as set forth under RICO. See supra
Section | (C). Significantly, Section 1959, unlike RICO, does not by its explicit terms require that
a defendant commit a“ pattern of racketeering activity.” Compare 18 U.S.C. § 1959(b) with
18 U.S.C. 88 1961(5) and 1962. Therefore, courts have held that to establish a Section 1959
violation, it isnot necessary to prove that any defendant committed apattern of racketeering activity
or that any alleged racketeering activity satisfies the “ continuity plus relationship” test set forth in

Sedima, S.P.R.L. v. Imrex Co., 473 U.S. 479 n. 14 (1985) and its progeny.” Rather, Section 1959

requires evidencethat “the enterprise” “engaged in racketeering activity.” Therefore, there must be
some nexus between the enterprise and the racketeering activity to conclude that the charged
enterprise” engaged inracketeering activity.” That an enterprise consisting of agroup of individuals
associated in fact “engaged in racketeering activity” may be established by evidence that individual
members committed racketeering activity “for the group and/or in concert with other members, or

acted in waysthat contributed to [or furthered] the purposes of the group, or that were facilitated or

2 Upon request, OCRS will supply prosecutors with extensive memoranda regarding
Congress Commerce Clause authority that demonstrate that the district court in Garcia misapplied
the Supreme Court’s Commerce Clause jurisprudence. Nevertheless, thefactual basisfor the effect
on interstate commerce in Garcia was very weak, and the trial court may have reached the correct
result, albeit under erroneous legal reasoning.

% See, e.q., Bracy, 67 F.3d at 1430; United Statesv. Garfinkle, 842 F. Supp. 1284, 1291-92
& n.1(D. Nev. 1993).
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made possible by the group.” United States v. Feliciano, 223 F.3d 102, 116-117 (2d Cir. 2000).

Accord United States v. Pimentel, 346 F.3d 285, 297 (2d Cir. 2003) (same); United States v.

Phillips, 239 F.3d 829, 845 (7" Cir. 2001) (sufficient that “the shooting was the type of behavior
encouraged and demanded of membersof [theenterprise]”); Gray, 137 F.3d at 773 (“[ T]heevidence
that the enterprise dedt in drugs would likewise be sufficient to support a jury finding that the
enterprise engaged in racketeering”); Fiel, 35 F. 3d at 1004 (sufficient that the enterprise, a group
of individuals who were members of a motorcycle club, facilitated drug dealing).?

Moreover, it isnot settled whether a substantive violation of Section 1959 requires proof of
more than oneracketeering act. Some courts have held that at least one of the charged racketeering

activities is sufficient.® Whereas the court in United States v. Cutolo, 861 F. Supp. 1142, 1146

(E.D.N.Y. 1994), stated:

Presumably § 1959 does not apply where such persons committed only a single
crime. Theword “engaged” implies more than that. But this court need not decide
[pre-trial] how extensive the criminal activity must be before the enterprise may be
said to “engage” in racketeering.

OCRS likewise does not think that it is necessary to delineate precisely how extensive the

2 See dso Garfinkle, 842 F. Supp. at 1292, where the court stated:

For an “enterprise” to be“engaged in” racketeering activity we think
it isenough to show that the “enterprise” is currently involved in the
commission of an act of racketeering activity. By thiswedon’t mean
that the enterprise must be committing an act of racketeering activity
at the same exact instant as the underlying crime of violence. We
only mean that the enterprise must have committed or is planning to
commit some racketeering activity within a period of time short
enough under the circumstances so that it is fair to deem the
enterprise as “engaged in racketeering activity.”

% See, e.q., Pimentel, 346 F.3d at 297; Bracy, 67 F.3d at 1430; Garfinkle, 842 F. Supp. at
1292.
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charged racketeering activity must be. However, several factorslead OCRSto concludethat, at | east
as amatter of sound policy, to obtain approval for a proposed Section 1959 charge, the enterprise
must engage in activity that either constitutes, or poses a reasonable threat of some degree of,
ongoing racketeering activity. First, proof of an association-in-fact enterprise is proven “by
evidence of an ongoing organization, formal or informal, and by evidencethat the various associates
functionsasacontinuing unit.” Turkette, 452 U.S. at 583. Thisat |east suggeststhat the enterprise
must function “as a continuing unit” to achieveits shared unlawful objectives over some period of
time. Moreover, if an enterpriseisnot engaged in, or does not pose areasonabl e threat of, ongoing
racketeering activity, the enterprise may not pose a sufficient threat or problem to warrant federal
prosecution. Hence, it may be more appropriate for local authorities to prosecute the alleged
underlying crime of violence. Furthermore, adherence to OCRS' policy will minimize the

likelihood of adverse decisions, at least until the case law on this issue becomes more settled.

E. Generic Offenses - Determining Whether A Particular Statutory Offense
Qualifiesas A Section 1959 Predicate Offense

1 Section 1959 does not enumerate violations of specific statutes that constitute the
underlying crimes of violence. Rather, the Committee responsible for Section 1959 stated that:

While Section [1959] proscribes murder, kidnapping, maiming, assault with a

dangerous weapon, and assault resulting in serious bodily injury in violation of

federal or State law, it is intended to apply to these crimes in a generic sense,

whether or not a particular State has chosen those precise terms for such crimes.

129 Cong. Rec. 22, 906 (98" Cong. 1% Sess. Aug 4, 1983) (emphasis added).*

% For discussions of generic offenses under Section 1959, see United States v. Crenshaw,

359 F.3d 977, 988-89 n. 4 (8" Cir. 2004); United Statesv. Pimentel, 346 F.3d 285, 301-05 (2d Cir.
2003); United Statesv. Kehoe, 310 F.3d 579, 588 (8" Cir. 2002); United Statesv. Marino, 277 F.3d
(continued...)
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Todeterminewhether aparticular predicateviolationincorporated into afederal statute, such
as RICO or Section 1959, falls within the “generic definition” of a particular type of offense, the
Supreme Court has examined anal ogous provisions of the Model Penal Code and state and federal
statutes existing at the time Congress enacted the federal statute at issue to determinethe prevailing
definition of the offense at that time. For example, RICO’ s definition of “racketeering activity”
(18 U.S.C. § 1961(1)) includes “any act or threat involving murder, kidnapping, gambling, arson,
robbery, bribery, extortion, dealing in obscene matter, or dealing in acontrolled substance. . . which

is chargeable under state law.” Scheidler v. National Organization for Women, Inc., et d.,

537 U.S. 393 (2003) presented an issue whether a state extortion statute could constitute a RICO
predicate offense. The Supreme Court ruled that Congress intended RICO’s definition of
racketeering activity to encompass violations under state law that fall within “generic” definitions
of these types of offenses. Scheidler, 537 U.S. at 409-410.

The Supreme Court determined the generic definition of the predicate crime “extortion” as
follows:

[W]here as herethe Model Penal Code and amajority of States recognize the crime

of extortion asrequiring aparty to obtain or to seek to obtain property, as the Hobbs

Act requires, the state extortion offense for purposes of RICO must have a similar

requirement.

Because [the defendants] did not obtain or attempt to obtain [plaintiffs'] property,
both the state extortion claims and the claim of attempting or conspiring to commit

?(....continued)

11, 29-30 (1* Cir. 2002); United States v. Carrillo, 229 F.3d 177, 182-86 (2d Cir. 2000); United
Statesv. Diaz, 176 F. 3d 52, 96 (2d Cir. 1999); United Statesv. Tolliver, 61 F.3d 1189, 1208-09 (5"
Cir. 1995); United Statesv. Orena, 32 F.3d 704, 714 (2d Cir. 1994); United Statesv. Cuong GialLe,
316 F. Supp. 2d 355, 359-64 (E.D.Va. 2004); United Statesv. Cuong GiaLe, 310 F. Supp. 2d 763,
782-84 (E.D.Va. 2004); United Statesv. Morales, 881 F. Supp. 769, 770-72 (D. Conn. 1995); United
Statesv. Wel, 862 F. Supp. 1129, 1138-39 (S.D.N.Y. 1994); United Statesv. Cutolo, 861 F. Supp.
1142, 1146-47 (E.D.N.Y. 1994).
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state extortion were fatally flawed.
Scheidler, 537 U.S. at 410.
The Scheidler Court stated, 537 U.S. at 409-410, that its analysis in that regard was

consistent with its decision in Nardello v. United States, 393 U.S. 286 (1969), where the Court

determined the meaning of generic “extortion” under state law incorporated into the federal Travel
Act,

18 U.S.C. § 1952, by examining analogous provisions in the Model Penal Code and state statutes
in existence at about the time Congress enacted the Travel Act. In Nardello, 393 U.S. at 290, 295-
96, the Court concluded that generic “ extortion” meant “ obtai ning something of value from another
with his consent induced by the wrongful use of force, fear or threats’, and that a statutory offense
that included these elements fell within the generic definition of extortion regardless of the state’s

classification of the statute or its labels. Similarly, in Perrin v. United States, 444 U.S. 37, 42

(1979), the Supreme Court ruled that “we look to the ordinary meaning of the term [bribery] at the
time Congress enacted the [Travel Act] in 1961” to determine whether a particular state offense
involving commercial bribery was encompassed by the “generic” definition of “bribery.”

Moreover, Taylor v. United States, 495 U.S. 575, 595, 602 (1990), presented the issue

whether the defendant’ s prior conviction for second degree burglary under Missouri law fell within
the generic definition of burglary, and therefore could be used as a prior “burglary” conviction to
enhance the defendant’s sentence pursuant to 18 U.S.C. 88 922(g)(1) and 924(e). The Supreme
Court ruled that the generic definition of an offense is determined by examining the prevailing
definition at the time the federal statute at issue was enacted, and that a statutory offense involving
burglary constitutes “generic” burglary if “its statutory definition substantially corresponds to
‘generic’ burglary.” 495 U.S. at 602. The Supreme Court explained that Congress intended a
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“categorica approach” to determine whether a statutory offense falls within a generic definition,
which focuses on the statute’ s* specific elements,” and not on the underlying factual circumstances

or whether the state statute used the samel abel asthe generic definition. Taylor, 495 U.S. at 588-90.

The Supreme Court found that generic burglary “contains at |east the following elements:
an unlawful or unprivileged entry into, or remaining in, abuilding or other structure, with intent to
commit acrime.” 495 U.S. at 598. However, the Supreme Court could not determine whether the
elements of the state burglary offense upon which the defendant was convicted substantially
conformed to generic burglary because the Missouri burglary offense at issue was broader than
generic burglary. Therefore, the Supreme Court remanded the matter to determine whether the
defendant’ s prior conviction was for an offense that fell within generic burglary. 1d. at 602.

The Supreme Court explained the framework for making that determination, stating:

If the state statute is narrower than the generic view, e.g., in cases of burglary

convictions in common-law States or convictions of first-degree or aggravated

burglary, there is no problem, because the conviction necessarily implies that the
defendant has been found guilty of all the elements of generic burglary. And if the
defendant was convicted of burglary in a State where the generic definition hasbeen
adopted, with minor variationsin terminol ogy, then thetrial court need find only that

the state statute corresponds in substance to the generic meaning of burglary.

Id. at 599 (emphasis added). But, in Taylor, the state statute that underlay the defendant’s
conviction was broader than generic burglary, which raised the specter that the defendant may have
been convicted of an offense based on elements that did not substantially correspond to generic
burglary. Insuch cases, the Supreme Court stated that the reviewing court must determine whether
“the charging paper and jury instructionsactually required thejury tofind all the elements of generic
burglary in order to convict the defendant.” 1d. at 602.

Similarly, Shepard v. United States, 544 U.S. 13 (2005), involved the issue whether the
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defendant’s prior convictions, based on his guilty pleasto state “burglary” offensesin violation of
Massachusetts law, constituted generic burglary, which could provide the basis for an enhanced
sentence. Because Massachusetts law defines “burglary” more broadly than generic burglary as
construed in Taylor, supra, by extending it to entriesinto boats and cars, the courts had to determine
how thefederal sentencing court might tell whether aprior burglary convictionwasfor the“ generic’
burglary offense.

The district court had rejected the government’ s argument that the sentencing court could
examine police reports submitted by the police with applications for issuance of the complaints to
determine whether the defendant’ s guilty plea was to an offense that constitutes generic burglary.
Therefore, the district court refused to enhance the defendant’s sentence based upon his prior
burglary conviction. On appeal, the First Circuit vacated the sentence and ruled that the complaint
applicationsand policereportsmay count as* sufficiently reliable evidencefor determining whether
adefendant’s plea of guilty constitutes an admission to generically violent crime.” United States
v. Shepard, 231 F.3d 56, 67 (1* Cir. 2000).

The Supreme Court reversed and remanded for further proceedings in light of its holding.
The Supreme Court stated that “[i]n this case, the offenses charged in state complaintswere broader
than generic burglary, and there were of course no jury instructions that might have narrowed the
charges to the generic limit” since the defendant had pled guilty. Shepard, 544 U.S. at 17. The
Supreme Court rejected the government’s argument that “a sentencing court can look to police
reports or complaint applications to determine whether an earlier guilty plea necessarily admitted,
and supported a conviction for, generic burglary.” Id. at 16. Rather, the Court explicitly held that
“alater court determining the character of an admitted burglary is generally limited to examining
the statutory definition, charging document, written pleaagreement, transcript of pleacolloquy, and

21



any explicit factual finding by the trial judge to which the defendant assented.” Id. at 15.

The foregoing authority makes clear that the determination of whether a statutory offense
fallswithin the generic definition of aparticular crimeinvolvesapureissue of statutory construction
that can be resolved prior to indictment and turns on whether the statutory elements of the offense,
and not the factual circumstances of the specific case, substantially corresponds to the generic
definition of the crime. Onceit has been determined that a statutory offensefallswithin the generic
definition of a crime of violence under Section 1959, and hence the statutory offense qualifies as
a Section 1959 predicate offense, asecond distinct issue may arise: that is, whether the defendant’s
convictionrested on an offensethat fell within the generic definition of the particular crimeat issue.
This second issue, which does not involve apureissue of statutory construction, cannot be resolved
prior to indictment sinceit involves examination of the circumstancesat trial. However, thisissue
may be anticipated when drafting the indictment. The prosecutor should ensure that the Section
1959 count alleges a violation of a statutory offense that falls within the generic definition of the
offense, and allege the requisite elements of that generic offense.

Thus, when the statutory offense that served as the basis for the defendant’s conviction is
broader than the generic definition of a particular offense, it may be necessary to examine the
particular circumstances of the case, such as the charging documents and the jury instructions, to
determine whether the particular offense upon which the defendant was convicted fell within the
generic definition of the crime. For example, suppose a defendant were convicted of a statutory
violation, “theft by extortion and other means,” that satisfied the generic definition of “extortion”
in that its elements included obtaining property from another by the wrongful use of force, fear or
threats, but was broader than the generic definition of extortion and also included “theft by false
statements,” which fell outside the ambit of generic extortion. If there were a general verdict, the
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defendant might argue that he was convicted of theft by fal se statements and not theft by extortion.
In such circumstances, the reviewing court must examine the charging documents and jury
instructions to determine whether the defendant was convicted of “theft by extortion.”

In Sections|| (F) through (J) below, OCRS applies the foregoing principlesto determinethe
generic definitions of murder, kidnapping, maiming, assault with a dangerous weapon and assault
resulting in serious bodily injury. First, we examine the analogous provisions of the Model Penal
Code and federal and state statutes existing in 1984 when Section 1959 was enacted to determine
the prevailing definitions in 1984 of murder, kidnapping, maiming, assault with a dangerous
weapon, and assault resulting in serious bodily injury. We conclude that any statute that contains
elements that substantialy correspond to the generic definitions in 1984 of murder, kidnapping,
maiming, assault with a dangerous weapon and assault resulting in serious bodily injury may
constitute predicate crimes of violence under Section 1959.

It is especialy significant to bear in mind that it isimmaterial whether the statute at issue
uses the same labels or terms asthe list of violent crimes under Section 1959. Conversely, it isnot
dispositive that the statute at issue uses the same labels as the Section 1959 underlying crimes of
violence. Likewise, it is not dispositive that the defendant’s underlying misconduct violated the
generic definition of the particular crime at issue. Rather, the dispositiveissue iswhether required
elements of the statute at issue substantially conform to the generic definitions in 1984 of murder,
kidnapping, maiming, assault with a dangerous weapon, and assault resulting in serious bodily
injury. See cases cited supra, n. 24 and infra, n. 87, and especially Cuong GiaLe, 316 F. Supp. 2d
at 359-364.

2. Once it has been concluded that the particular state or federal statute at issue may
properly be used as a predicate crime of violence under Section 1959, a highly significant issue
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arises. whether it is necessary to instruct the jury that to convict the defendant on the Section 1959
charge, the government must prove the requisite elements of the underlying state or federal law that
underlies the charge.

Initially, the Second Circuit had ruled that because RICO and Section 1959 incorporate
“generic definitions” of the covered state predicate offenses, it was not necessary to alege in the
indictment, or instruct the jury on, al the requisite elements of the state predicate offense.”®
However, the Second Circuit has retreated from that position and has pointedly warned that the
failureto prove, and instruct thejury on, all therequisite elements of the state law violation used for
the basis of a RICO or Section 1959 charge may lead to reversible error.®® Asthe Second Circuit

explained in United States v. Carrillo, 229 F.3d 177 (2d Cir. 2000):

If the conduct proved at trial did not satisfy the elements of the offense as defined
by state law, a jury could not find that the defendant had committed the state law
offense charged as a predicate act of racketeering. Likewise, even assuming

% See, e.g., United States v. Bagaric, 706 F.2d 42, 62-63 (2d Cir. 1983), cert. denied,
464 U.S. 840 (1983) (trial court not required to instruct the jury on the elements of the alleged state
law violationsinvolving murder, arson, and extortion); United Statesv. Orena, 32 F.3d 704, 714 (2d
Cir. 1994) (not required to allege in theindictment an overt act asrequired under the predicate state
law murder violations); United States v. Miller, 116 F.3d 641, 675 (2d Cir. 1997) (holding that
RICO’ sreference to state crimes was not intended to incorporate el ements of state crimes, but only
to provide ageneral substantive frame of reference); United Statesv. Diaz, 176 F.3d 52, 96 (2d Cir.
1999) (samerulefor Section 1959 and therefore government was not required to prove an overt act
as required under Connecticut law to establish a conspiracy to assault resulting in serious bodily
injury). Seedso, Talliver, 61 F.3d a 1208-09 (finding any error in failing to instruct the jury on
the elements of murder under Louisiana law to be harmless).

% See, e.0., United State v. Pimentel, 346 F.3d 285, 301-305 (2d Cir. 2003); United States
v. Carrillo, 229 F.3d 177, 182-86 (2d Cir. 2000); United Statesv. Feliciano, 223 F.3d 102, 115 (2d
Cir. 2000). On the particular facts of these cases, the Second Circuit found any error in failing to
instruct the jury on the elements of the underlying state violations was harmless error. But see
United Statesv. Dhinsa, 243 F.3d 635, 672-74 (2d Cir. 2001) (defendant’ s Section 1959 conviction
based on alleged threat to murder his victim in violation of state law (N.Y. Penal Law § 135.65)
reversed for failure to prove al the requisite elements of New Y ork State Penal Law
§ 135.65 “coercion in thefirst degree.”).
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evidence from which ajury couldfind aviolation of statelaw, if the defendant’ s acts
as found by the jury did not include all the essential elements of the state law
offense, by definition, no state offense would have been found. It isdifficult to see
(notwithstanding the statements in Diaz) how the defendant could be properly
convicted if the conduct found by thejury did not include all the elementsof the state
offense since RICO requires that the defendant have committed predicate acts
“chargeable under state law.” If adistrict judge failed to charge ajury on the state
law elements of the crime constituting aracketeering act, neither we nor the district
judge could know what were the factual determinations on which the jury based its
verdict. Thus, wewould be unableto determine what the jury decided the defendant
actually did, and whether, under the jury’s findings, the defendant committed the
state law offense charged as a racketeering act.

Carrillo, 229 F.3d at 183-184.

OCRS agrees with the Second Circuit’ sanalysisin Carrillo. The same rationale appliesto
Section 1959 predicate offenses that must be in violation of state or federal law. Therefore, when
a Section 1959 charge is based upon a violation of state or federa law that satisfies the generic
definition of the predicateviolent crimeslisted in Section 1959, the government must prove, and the
jury must beinstructed on, all the requisite elements of that state or federal offense.”” However, it
remains good law under Section 1959 and RICO that references in the indictment to the state law

predicate violations do not incorporate state procedural and evidentiary rules, such as requiring

corroboration for witnessaccomplices, discovery, statuteof limitations, etc.® Seeasoinfra, Section

2 Moreover, as noted in Section Il (E)(1) above, to avoid the problems noted in Taylor,

495 U.S. 575 and Shepard, 544 U.S. 13, whenever a statutory violation used as a Section 1959
predicate is broader than the generic definition of the predicate Section 1959 crime of violence at
issue, the jury should be specifically instructed that to convict it must find all the elements that are
necessary to satisfy the generic definition of the crime of violence at issue. For example, if astate
violation “assault with a dangerous weapon” covers dangerous weapons that satisfy the generic
definition of “assault with adangerous weapon,” but aso more broadly covers weaponsthat do not
satisfy the generic definition, the jury should be given adequate instructions to ensure that a
reviewing court is able to determine that the jury found that the defendant used a weapon that
satisfies the generic definition.

% See, e.0., United Statesv. Crenshaw, 359 F.3d at 988-89; Morales, 881 F. Supp. at 771-72;
(continued...)
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Il (L), demonstrating that Section 1959 does not incorporate state law of attempts and conspiracies.
F. Murder
The Senate Report regarding Section 1959 indicates that Congress intended Section 1959's
reference to murder to include violations of the then-principal federal murder statute,
18 U.S.C. § 1111, but also to expand the scope of covered murders to include “ generic murder”
because, in part, Congressviewed Section 1111 astoo restrictive. SeeS. Rep. No. 98-225 at 305-06,
311. Therefore, OCRS will first address the elements of murder under 18 U.S.C. § 1111 sincea
violation of this provision may constitute an underlying crime of violence under Section 1959.
1. The Federal Murder Statute-- 18 U.S.C. § 1111
Title 18, United States Code Section 1111, first enacted in 1948, provides that:
(a) Murder isthe unlawful killing of a human being with malice aforethought. Every
murder perpetrated by poison, lying in wait, or any other kind of willful, deliberate,
malicious, and premeditated killing; or committed in the perpetration of, or attempt
to perpetrate, any arson,® escape, murder, kidnapping, treason, espionage, sabotage,
aggravated sexual abuse or sexual abuse,® child abuse,®* burglary, or robbery; or
perpetrated as part of a pattern or practice of assault or torture against a child or
children; or perpetrated from a premeditated design unlawfully and maliciously to
effect the death of any human being other than him who iskilled, is murder in the

first degree.

Any other murder is murder in the second degree.

%(...continued)
Wei, 862 F. Supp. at 1138; Cutolo, 861 F. Supp. at 1147.

% 1n 1984, Section 1004 of Pub.L. 98-473 amended Section 1111 by adding after the word
“arson” the words “escape, murder, kidnaping, treason, espionage, sabotage.” In 1988, Pub.L.
100-690 inserted a comma after “arson.”

% |n 1986, Pub.L. 99-646 substituted “ aggravated sexual abuse or sexual abuse’ for rape.

8 1n 2003, Pub.L. 108-21, § 102(1)(A), (B), inserted “child abuse,” after “sexual abuse,”
and inserted “or perpetrated as part of a pattern or practice of assault or torture against a child or
children;” after “robbery.”
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(b) Within the special maritime and territorial jurisdiction of the United States,

Whoever isguilty of murder inthefirst degree shall be punished by death or
by imprisonment for life;*

Whoever is guilty of murder in the second degree, shall be imprisoned for
any term of yearsor for life.

(€)*® For purposes of this section—

(1) the term “assault” has the same meaning as given that term in section 113;

(2) theterm “ child” means a person who has not attained the age of 18 yearsand is--
(A) under the perpetrator’s care or control; or
(B) at least six years younger than the perpetrator;

(3) theterm “ child abuse” meansintentionally or knowingly causing death or serious
bodily injury to a child;

(4) the term “pattern or practice of assault or torture’” means assault or torture
engaged in on at least two occasions;

(5) the term “serious bodily injury” has the meaning set forth in section 1365; and

(6) the term “torture” means conduct, whether or not committed under the color of
law, that otherwise satisfies the definition set forth in section 2340(1).

@ Elements

Theprincipal federal murder statutecriminalizesseveral typesof homicides: (1) first-degree,
i.e., traditional “premeditated” homicide; (2) first-degree felony murder; and (3) second-degree
murder, which requires malice aforethought but not premeditation. Of course, in addition to the

element of causing the death of another, the government must prove federal jurisdiction—for

% In 1994, Pub.L. 103-322, § 60003(a)(4), substituted “shall be punished by death or
imprisonment for life” for “shall suffer death unlessthe jury qualifiesits verdict by adding thereto
‘without capital punishment,” in which event he shall be sentenced to imprisonment for life.”

¥ |n 2003, Section (c) was added pursuant to Pub. L. 108-21 § 102(2).
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purposes of thisstatute, that the act occurred within the special or maritimejurisdiction of the United

States.

For the crime of murder in the first degree (premeditation), the elements of a § 1111

violation are;

The defendant unlawfully killed the victim;
. The defendant acted with malice af orethought;
3. The killing was premeditated; and

4, Thekilling occurred within the special maritime or territorial jurisdiction of
the United States.*

For the crime of murder in the first degree (felony murder), the elements are:

1. The defendant unlawfully killed the victim;

The death of the victim occurred as a consequence of, and during the
commission of, or attempted commission of, one of the enumerated felonies
in the statute (arson, escape, murder, kidnapping, treason, espionage,
sabotage, aggravated sexual abuse or sexual abuse, child abuse, burglary, or
robbery; or perpetrated as part of a pattern or practice of assault or torture
against a child or children; or perpetrated from a premeditated design
unlawfully and maliciously to effect the death of any human being other than
him who iskilled); and

3. Thekilling occurred within the special maritime or territorial jurisdiction of
the United States.®

¥ See, e.g., United Statesv. Shaw, 701 F.2d 367, 392-93 (5" Cir. 1983); 8" Circuit Model
Crim. Jury Instructions § 6.18.1111A (2003); 5™ Circuit Model Crim. Jury Instructions § 2.55
(2001); 10™ Circuit Model Crim. Jury Instructions § 2.52 (2006); 11" Circuit Model Crim. Jury
Instructions § 45.1 (2003).

% Seg, e.0., United States v. Thomas, 34 F.3d 44, 48-49 (2d Cir. 1994); United States v.
(continued...)
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For the crime of murder in the second degr ee, there are four essential elements:

The defendant unlawfully killed the victim;
The defendant did so with malice aforethought; and

3. Thekilling occurred within the special maritime or territorial jurisdiction of
the United States. *

(b)  “Unlawful” Killing

Section 1111 defines murder asthe“unlawful” killing of another person with malice
aforethought. The issue of whether akilling is “unlawful” typically arises in cases in which the
defendant claims self-defense or another form of legal justification. Self-defenseisan affirmative
defense, with the burden of production on the defendant. However, once properly raised, it isthe

government’s burden to disprove the defense beyond a reasonable doubt. See, e.g., United States

v. Alvarez, 755 F.2d 830, 842 (11th Cir. 1985); United Statesv. Corrigan, 548 F.2d 879 (10th Cir.

1977).
(© Malice Aforethought
For both first and second degree murder, the government must prove “ malice aforethought.”

Toestablishmalice, “thegovernment must provethat the defendant killed intentionally or recklessly

%(...continued)
Chischilly, 30 F.3d 1144, 1159-60 (9™ Cir. 1994); United Statesv. Miguel, 338 F.3d 995, 1005 (9"
Cir. 2003); 10" Circuit Model Crim. Jury Instructions § 2.52.1 (2006); 11™ Circuit Mode! Crim. Jury
Instructions § 45.2 (2003).

% See, e.g., United States v. Shaw, 701 F.2d 367, 392-93 (5™ Cir. 1983); United States v.
Miguel, 338 F.3d 995, 1005 (9" Cir. 2003); Beardsleev. United States, 387 F.2d 280 (8" Cir. 1967);
18 U.S.C. § 1111(a) (“Any other murder [other than first degree premeditated or felony murder] is
murder in the second degree.”); 8" Circuit Model Crim. Jury Instructions § 6.18.1111B (2003); 5"
Circuit Model Crim. Jury Instructions § 2.56 (2001); 10" Circuit Model Crim. Jury Instructions
§ 2.53 (2006); 11™ Circuit Model Crim. Jury Instructions § 45.3 (2003).
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with extreme disregard for human life.” United States v. Paul, 37 F.3d 496, 499 (9" Cir. 1994)

(emphasisadded). Thegovernment need not show asubjectiveintent tokill, but rather malice“may
be established by conduct which isa " reckless and wanton and a gross deviation from areasonable
standard of care, of such a nature that ajury is warranted in inferring that defendant was aware of

aserious risk of death or serious bodily harm.”” United Statesv. Shaw, 701 F.2d 367, 392 n.20 (5"

Cir. 1983) (quoting United Statesv. Black Elk, 579 F.2d 49, 51 (8" Cir. 1978)); accord United States

v. Williams, 342 U.S. 350, 356 (4™ Cir. 2003). See also United Statesv. Celestine, 510 F.2d 457,

459 (9" Cir. 1975) (malice aforethought includes “the state of mind with which one intentionally
commits a wrongful act without legal justification or excuse,” and “may be inferred from
circumstances which show ‘a wanton and depraved spirit, a mind bent on evil mischief without
regard to its consequences.’”).*’

The Supreme Court has held that the prosecution must prove beyond areasonabl e doubt the
absence of the heat of passion on sudden provocation when the issue is properly presented. See

Mullaney v. Wilbur, 421 U.S. 684, 697-98, 704 (1975).%

(d) Premeditation

3" Other circuits employ dlightly different formulations. See, e.g., United States v. Hicks,
389 F.3d 514, 529 (5" Cir. 2004) (“Malice aforethought ‘ encompasses three distinct mental states:
(1) intent to kill; (2) intent to do serious bodily injury; and (3) extreme recklessness and wanton
disregard for human life (‘ depraved heart’).’” (citation omitted)); United Statesv. Pearson, 203 F.3d
1243, 1271 (10™ Cir. 2000) (« Second-degree murder's malice aforethought element is satisfied by:
(2) intent-to-kill without the added ingredients of premeditation and deliberation; (2) intent to do
serious bodily injury; (3) adepraved-heart; or (4) commission of afelony when the crime does not
fall under the first-degree murder paragraph of § 1111(a).”).

% |f the requisite element is not proven—in other words, if thereis no malice or the killing
is during the commission of a nonfelonious act—the killing may be chargeable under the federal
manslaughter statute, 18 U.S.C. § 1112. This statute, however, is not a predicate for a § 1959
violation, asit isnot a“murder.” Seeinfrapp. 42, 44 and n. 50.
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To establish traditional first degree murder, the government must prove premeditation, that

is, something that “involve[s] aprior design to commit murder.” United Statesv. Brown, 518 F.2d

821, 826 (7™ Cir. 1975).* However, although aprior design to commit murder must be proven, no

particular period of time is necessary for such deliberation and premeditation. See, e.g., United

States v. Shaw, 701 F.2d 367 (5" Cir. 1983); United States v. Brown, 518 F.2d 821, 826 (7" Cir.

1975); United States v. Blue Thunder, 604 F.3d 550, 553 (8" Cir. 1979). “There must be some

appreciabletimefor reflection and consideration before execution of the act, although the period of
time ‘ does not require the lapse of days or hours or even minutes.” Shaw, 701 F.2d at 393 (quoting

Bostic v. United States, 94 F.2d 636, 638 (D.C. Cir. 1937)); Brown, 518 F.2d at 828 (in affirming

conviction, “the evidence showed an interval for reflection and that this killing was not a mere
persistence of an initial impulse or passion. There was time for second thought.”). The jury may
be entitled to infer the existence of premeditation from various evidentiary factors:
(2) factsabout how and what the defendant did prior to the actual killing which show
he was engaged in activity directed toward the killing, that is, Planning activity; (2)
factsabout the defendant’ sprior relationship and conduct with thevictim fromwhich
Motive may be inferred; and (3) facts about the Nature of the killing from which it
may be inferred that the manner of killing was so particular and exacting that the
defendant must have intentionally killed according to a preconceived design.
Blue Thunder, 604 F.2d at 553 (quoting W. LaFave & A. Scott, Jr., Criminal Law 8 73 a p. 564
(1972)).

Premeditation is a distinct element from malice aforethought, as the two terms are not

synonymous. See Ornelasv. United States, 236 F.2d 392, 394 (9" Cir. 1956); Shaw, 701 F.2d at 393

(noting that both first and second degree murder require malice, and that “[a] conviction for first

¥ Alternatively, the government may prove poisoning, or lying in wait for thevictim, which
istypicaly “watching and waiting in a concealed position with an intent to kill or do serious bodily
harm to another.” Shaw, 701 F.2d at 393.
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degree murder require the additional proof of premeditation, poisoning, or lyinginwait.”); see also

United Statesv. Garcia-Meza, 403 F.3d 364, 372 (6™ Cir. 2005) (intrial for first-degree and second-

degree murder, although tria court instructed jury to consider all facts and circumstances that bore
upon gquestion of malice af orethought and premeditation, rather than question of malice af orethought
and question of premeditation, no error warranting reversal of first-degree murder conviction given

that court distinguished the two elements of malice aforethought and premeditation).

(e Felony Murder

As an alternative to proving malice aforethought, the government may establish that the
killing was committed “in the perpetration of, or attempt to perpetrate,” one of the felonies
enumerated in the statute.

The government need not establish some proof of a state of mind other than the intent

required for commission of the underlying felony. United Statesv. Nguyen, 155 F.3d 1219, 1225

(10th Cir. 1998).”° In afirst degreefelony murder case, “to provethe ‘ malice aforethought’ element

..., the prosecution only need show commission of the specified felony.” United Statesv. Pearson,

159 F.3d 480, 485 (10th Cir. 1998). “Because malice aforethought is proved by commission of the

felony, there is no actual intent requirement with respect to the homicide.” United States v.

Chanthadara, 230 F.3d 1237, 1258 (10th Cir. 2000). On the other hand, the intent required of the

“° The only intent required for felony murder isthe intent to commit the underlying felony.
See, e.g., United States v. Chischilly, 30 F.3d 1144, 1159-60 (9th Cir. 1994); United States v.
Nguyen, 155 F.3d 1219, 1229 (10th Cir. 1998); United Statesv. Flores, 63 F.3d 1342, 1371 (5th Cir.
1995); United States v. Thomas, 34 F.3d 44, 48-9 (2d Cir. 1994); United States v. Williams, 342
F.3d 350, 355 (4th Cir. 2003).
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underlying felony must be proven. Seg, e.g., United Statesv. Lilly, 512 F.2d 1259 (9™ Cir. 1975)

(specific intent was required element of robbery used as basis for Section 1111 felony murder
prosecution).

There is occasionally some confusion in the case law and in the commentary as to whether
a conviction for felony murder requires a separate “malice aforethought” distinct from the
commission of thefelony. See, e.q., Lilly, 512 F.2d at 1261 n.4 (“We note in passing that under
§ 1111 al murder, including second-degree murder and felony murder, requires ‘malice

aforethought’.”); United Statesv. Sides, 944 F.2d 1554, 1557 (10" Cir. 1991) (“first degree murder

thus requires proof of: either a premeditated, malicious, and unlawful killing of a human being, or
amalicious and unlawful killing of a human being committed in the perpetration of arobbery”);

United States v. Williams, 342 F.3d 350, 356-57 (4™ Cir. 2003).*

However, the law is well established that the perpetration of the felony constitutes, or
substitutesfor, therequisite malice. The Tenth Circuit, in Chanthadara, 230 F.3d at 1258, explained

therationale:

I For another exampl e of thisconfusion, seeaso Henry S. Noyes, Felony-Murder Doctrine
Through the Federa Looking Glass, 69 IndianaLaw Journal 533, 539-540 (1994) (emphasisadded):

“Malice aforethought” remains a remains a necessary element of every murder, be
it murder in thefirst degree, murder in the second degree, or felony murder. . .. The
language of 18 U.S.C. § 1111(a) requires that the government first establish that
"murder" was committed with "malice aforethought" before it can address whether
the"murder” isof thefirst or the second degree. Thefact that the"murder” occurred
during the commission of a felony ssimply supplies the predicate to make the
"murder” amurder of thefirst degree. In addition, because the Due Process Clause
requires the government to prove every element of an offense beyond a reasonable
doubt, the prosecution may not shift the burden of proof to the defendant by
presuming a necessary element upon proof of the other elements of an offense. The
federal felony-murder statute does not " presume” the existence of " malice
aforethought” from thecommission of afelony, because" maliceafor ethought"

isan element of the offense.
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Under aliteral reading of the federa statute, “ malice aforethought” is an element of
every type of murder. See 18 U.S.C. § 1111(a) (stating generally that “ murder isthe
unlawful killing of a human being with malice aforethought”). However, the
meaning of “malice aforethought” differs with respect to each kind of murder.

kkkk*k

Asto first degree felony murder, “to prove the ‘malice aforethought’ element . . . ,
the prosecution only need show commission of the specified felony.” [Citing cases]
Because malice aforethought isproved by commission of thefelony, thereisno
actual intent requirement with respect to the homicide.

Id. at 1258. (emphasis added). See also United States v. Browner, 889 F.2d 549, 552 n.2 (5™ Cir.

1989) (“The common law also recognized afourth variety of malice, known asthe ‘felony murder’
rule. Some aspects of thistraditional rule survive in the provisions of [Section 1111(a)] elevating

the seriousness of murder committed in the course of certain felonies.”); United Statesv. Thomas,

34 F.3d 44, 48 (2d Cir. 1994) (rgecting defendants’ argument that malice aforethought must be
proven in addition to perpetration of enumerated felony: “Under the statute, which largely follows
the common law’s definition of murder, there are several ways in which the element of malice
aforethought can be satisfied. One way the government can demonstrate malice aforethought is by
showing that the killing was committed in the commission of a robbery; under the traditional
common law felony murder rule, the malice of the robbery satisfies murder’'s malice

requirement.’”); United States v. Pearson, 159 F.3d 480, 485 (10" Cir. 1998) (“In the typical case

of felony murder, thereisno malice ‘infact’ with respect to the homicide; the maliceis supplied by

the ‘law’.”); United States v. Chischilly, 30 F.3d 1144, 1159-60 (9" Cir. 1994) (“[U]nder afelony

murder charge the commission of the underlying offense substitutes for malice aforethought.”);

United States v. Miguel, 338 F.3d 995, 1005 (9" Cir. 2003) (“ Second-degree murder includes an

element that felony murder does not include: ‘proof that the defendant acted with malice
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aforethought.”” (quoting Chischilly)).
In other words, Section 1111 does not require both thefinding of “malice aforethought” and

that the killing was committed during the perpetration of the felony. United States v. Thomas,

34 F.3d 44 (2d Cir. 1994). In Schad v. Arizona, 501 U.S. 624, 639-40 (1991), the Supreme Court

construed astatute similar to Section 1111, and pointed out that at common law, “[t]heintent to kill
and the intent to commit a felony were alternative aspects of the single concept of ‘malice
aforethought.””

One common issue that often arises is whether the killing actually was “committed in

perpetration of,” or attempted perpetration of, the enumerated felony. See, e.q., Brackett v. Peters,

11 F.3d 78, 80 (7™ Cir. 1993) (for purposes of felony murder rule, act is cause of event if two
conditions satisfied: event would not have occurred without the act, and act made the event more

likely to occur); United Statesv. Miguel, 338 F.3d 995, 1003 (9™ Cir. 2003) (for conviction under

§ 1111 for felony murder, government must show that a participant in the underlying felony

committed thekilling during the course of thefelony); United Statesv. Williams, 342 F.3d 350, 357

(4™ Cir. 2003) (robbery and killing so closely related that they could fairly be called part of same
criminal enterprise). The purpose of this rule is to confine felony murder liability to deaths that

occur during the course of afelony. United States v. Martinez, 16 F.3d 202, 208 (7" Cir. 1994).

Importantly, this does not require that the death itself was in furtherance of the felony, but smply
that the act that caused the death was in furtherance of the felony. 1d.

()] Jurisdiction

For purposes of Section 1111 homicides, federal jurisdiction attaches if the killing occurs
“[w]ithin the specia maritime and territorial jurisdiction of the United States.